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§4006.1 Purpose and scope.

This part, which applies to all plans
covered by title IV of ERISA, provides
rules for computing the premiums im-
posed by sections 4006 and 4007 of
ERISA. (See part 4007 of this chapter
for rules for the payment of premiums,
including due dates and late payment
charges.)

§4006.2 Definitions.

The following terms are defined in
§4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor,
ERISA, fair market value, insurer, ir-
revocable commitment, mandatory em-
ployee contributions, multiemployer
plan, notice of intent to terminate,
PBGC, plan administrator, plan, plan
year, and single-employer plan.

In addition, for purposes of this part:

New plan means a plan that did not
exist before. the premium payment
year and includes a plan resulting from
a consolidation or spinoff. A plan that
meets this definition is considered to
be a new plan even if the plan con-
stitutes a successor plan within the
meaning of section 4021(a) of ERISA.

Newly-covered plan means a plan that
is not a new plan and that was not cov-
ered by title IV of ERISA immediately
prior to the premium payment year.

Participant has the meaning described
in §4006.6.

Participant count of a plan for a plan
year means the number of participants
in the plan on the participant count
date of the plan for the plan year.

B—PREMIUMS

Participant count date of a plan for a
plan year means the date provided for
in §4006.5(c), (d), or (e) as applicable.

Premium funding target has the mean-
ing described in §4006.4(b)(1).

Premium payment year means the plan
year for which the premium is being
paid.

Short plan year means a plan year of
coverage that is shorter than a normal
plan year.

UVB wvaluation date of a plan for a
plan year means the plan’s funding
valuation date for the plan year deter-
mined in accordance with ERISA sec-
tion 303(g2)(2).

[61 FR 34016, July 1, 1996, as amended at 65
FR 75163, Dec. 1, 2000; 73 FR 15074, Mar. 21,
2008]

§4006.3 Premium rate.

Subject to the provisions of §4006.5
(dealing with exemptions and special
rules) and §4006.7 (dealing with pre-
miums for certain terminated single-
employer plans), the premium paid for
basic benefits guaranteed under section
4022(a) or section 4022A(a) of ERISA
shall equal the flat-rate premium
under paragraph (a) of this section
plus, in the case of a single-employer
plan, the variable-rate premium under
paragraph (b) of this section.

(a) Flat-rate premium. The flat-rate
premium is equal to the number of par-
ticipants in the plan on the participant
count date, multiplied by the applica-
ble flat premium rate determined
under paragraph (c¢) of this section.

(b) Variable-rate premium.

(1) In general. Subject to the limita-
tion in paragraph (b)(2) of this section,
the variable-rate premium is $9 for
each $1,000 (or fraction thereof) of a
single-employer plan’s unfunded vested
benefits for the premium payment
year, as determined under §4006.4.

(2) Cap on variable-rate premium. If a
plan is described in paragraph (b)(3) of
this section for the premium payment
year, the variable-rate premium does
not exceed $6 multiplied by the square
of the number of participants in the
plan on the last day of the plan year
preceding the premium payment year.
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For example, if the number of partici-
pants in the plan on the last day of the
plan year preceding the premium pay-
ment year is 20, the variable-rate pre-
mium does not exceed $2,000 ($5 x 202 =
$5 x 400 = $2,000).

(3) Plans eligible for cap. A plan is de-
scribed in this paragraph (b)(3) for the
premium payment year if the aggre-
gate number of employees of all em-
ployers in the plan’s controlled group
on the first day of the premium pay-
ment year is 25 or fewer.

(4) Meaning of ‘‘employee.” For pur-
poses of paragraph (b)(3) of this sec-
tion, the aggregate number of employ-
ees is determined in the same manner
as under section 410(b)(1) of the Code,
taking into account the provisions of
section 414(m) and (n) of the Code, but
without regard to section 410(b)(3), (4),
and (5) of the Code.

(c) Applicable flat premium rate. The
applicable flat premium rate is:

(1) For a premium payment year be-
ginning before 2006—

(i) For a single-employer plan, $19,
and

(ii) For a multi-employer plan, $2.60.

(2) For a premium payment year be-
ginning in 2006—

(i) For a single-employer plan, $30,
and

(ii) For a multi-employer plan, $8.

(3) For a premium payment year be-
ginning after 2006, the greater of—

(i) The applicable flat premium rate
for plan years beginning in the cal-
endar year preceding the calendar year
in which the premium payment year
begins, or

(i1) The adjusted flat rate determined
under paragraph (d) of this section for
the premium payment year.

(d) Adjusted flat rate. The adjusted
flat rate for a premium payment year
beginning after 2006 is determined by—

(1) Multiplying the applicable flat
premium rate for 2006 by the ratio of—

(i) The national average wage index
(as defined in section 209(k)(1) of the
Social Security Act) for the first of the
two calendar years preceding the cal-
endar year in which the premium pay-
ment year begins, to

(ii) The national average wage index
(as so defined) for 2004; and

(2) Rounding the result to the nearest
multiple of $1 (rounding up any

29 CFR Ch. XL (7-1-09 Edition)

unrounded result that equals some
whole number of dollars plus 50 cents).

[61 FR 34016, July 1, 1996, as amended at 72
FR 71228, Dec. 17, 2007; 73 FR 15074, Mar. 21,
2008]

§4006.4 Determination
vested benefits.

(a) In general. Except as provided in
the exemptions and special rules under
§4006.5, the amount of a plan’s un-
funded vested benefits for the premium
payment year is the excess (if any) of
the plan’s premium funding target for
the premium payment year (deter-
mined under paragraph (b) of this sec-
tion) over the fair market value of the
plan’s assets for the premium payment
year (determined under paragraph (c)
of this section). Unfunded vested bene-
fits for the premium payment year
must be determined as of the plan’s
UVB valuation date for the premium
payment year, based on the plan provi-
sions and the plan’s population as of
that date. The determination must be
made in a manner consistent with gen-
erally accepted actuarial principles
and practices.

(b) Premium funding target— (1) In
general. A plan’s premium funding tar-
get is its standard premium funding
target under paragraph (b)(2) of this
section or, if an election to use the al-
ternative premium funding target
under §4006.5(g) is in effect, its alter-
native premium funding target under
§4006.5(g).

(2) Standard premium funding target. A
plan’s standard premium funding tar-
get under this section is the plan’s
funding target as determined under
ERISA section 303(d) (or 303(i), if appli-
cable) for the premium payment year
using the same assumptions that are
used for funding purposes, except
that—

(i) Only vested benefits are taken
into account, and

(i1) The interest rates to be used are
the segment rates for the month pre-
ceding the month in which the pre-
mium payment year begins that are de-
termined in accordance with ERISA
section 4006(a)(3)(E)(iv). These are the
rates that would be determined under
ERISA section 303(h)(2)(C) if ERISA
section 303(h)(2)(D) were applied by
using the monthly yields for the month

of unfunded
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preceding the month in which the pre-
mium payment year begins on invest-
ment grade corporate bonds with vary-
ing maturities and in the top 3 quality
levels rather than the average of such
yields for a 24-month period. For this
purpose, the transition rule in ERISA
section 303(h)(2)(G) is inapplicable.

(¢) Value of assets. The fair market
value of a plan’s assets under this sec-
tion is determined in the same manner
as for funding purposes under ERISA
section 303(g)(3) and (4), except that
averaging as described in ERISA sec-
tion 303(g)(3)(B) must not be used and
prior year contributions are included
only to the extent received by the plan
by the date the premium is filed. Con-
tribution receipts must be accounted
for as described in ERISA section
303(g)(4), using effective interest rates
determined under ERISA section
303(h)(2)(A) (not rates that could be de-
termined based on the segment rates
described in paragraph (b)(2) of this
section).

(d) ““Vested.”” For purposes of ERISA
section 4006(a)(3)(E), this part, and part
4007 of this chapter:

(1) A participant’s benefit that is oth-
erwise vested does not fail to be vested
merely because of the circumstance
that the participant is living, in the
case of the following death benefits:

(i) A qualified pre-retirement sur-
vivor annuity (as described in ERISA
section 205(e)), (ii) A post-retirement
survivor annuity that pays some or all
of the participant’s benefit amount for
a fixed or contingent period (such as a
joint and survivor annuity or a certain
and continuous annuity), and

(iii) A benefit that returns the par-
ticipant’s accumulated mandatory em-
ployee contributions (as described in
ERISA section 204(c)(2)(C)).

(2) A benefit otherwise vested does
not fail to be vested merely because of
the circumstance that the benefit may
be eliminated or reduced by the adop-
tion of a plan amendment or by the oc-
currence of a condition or event (such
as a change in marital status).

(3) A participant’s pre-retirement
lump-sum death benefit (other than a
benefit described in paragraph
(d)(1)(iii) of this section) is not vested
if the participant is living.

§4006.4

(4) A participant’s disability benefit
is not vested if the participant is not
disabled.

(e) Illustration of vesting principles.
The vesting principles set forth in
paragraph (d) of this section are illus-
trated by the following examples:

(1) Example 1. Under Plan A, if a par-
ticipant retires at or after age 55 but
before age 62, the participant receives a
temporary supplement from retirement
until age 62. The supplement is not a
QSUPP (qualified social security sup-
plement), as defined in Treasury Reg.
§1.401(a)(4)-12, and is not protected
under Code section 411(d)(6). The tem-
porary supplement is considered vest-
ed, and its value is included in the pre-
mium funding target, for each partici-
pant who, on the UVB valuation date,
is at least 55 but less than 62, and thus
eligible for the supplement. The cal-
culation is unaffected by the fact that
the plan could be amended to remove
the supplement after the UVB valu-
ation date.

(2) Example 2. Plan B provides a quali-
fied pre-retirement survivor annuity
(QPSA) upon the death of a participant
who has five years of service, at no
charge to the participant. The QPSA is
considered vested, and its value is in-
cluded in the premium funding target,
for each participant who, on the UVB
valuation date, has five years of service
and is thus eligible for the QPSA. The
calculation is unaffected by the fact
that the participant is alive on that
date.

(f) Plans to which special funding rules
apply. Unfunded vested benefits must
be determined (whether the standard
premium funding target or the alter-
native premium funding target is used)
without regard to the following provi-
sions of the Pension Protection Act of
2006 (Pub. L. 109-280):

(1) Section 104, dealing generally
with plans of cooperatives.

(2) Section 105, dealing generally
with plans affected by settlement
agreements with PBGC.

(3) Section 106, dealing generally
with plans of government contractors.

(4) Section 402, dealing generally
with plans of commercial passenger
airlines and airline caterers.

[73 FR 15074, Mar. 21, 2008]
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§4006.5 Exemptions and special rules.

(a) Variable-rate premium exemptions.
A plan described in any of (a)(1)-(a)(3)
of this section is not required to deter-
mine or report its unfunded vested ben-
efits under §4006.4 and does not owe a
variable-rate premium under §4006.3(b).

(1) Plans without vested participants. A
plan is described in this paragraph if it
does not have any participants with
vested benefits as of the UVB valuation
date.

(2) Section 412(e)(3) plans. A plan is de-
scribed in this paragraph if the plan is
a plan described in section 412(e)(3) of
the Code and the regulations there-
under on the UVB valuation date.

(3) Plans terminating in standard termi-
nations. The exemption for a plan de-
scribed in this paragraph is conditioned
upon the plan’s making a final dis-
tribution of assets in a standard termi-
nation. If a plan is ultimately unable
to do so, the exemption is revoked and
all variable-rate amounts not paid pur-
suant to this exemption are due retro-
active to the applicable due date(s). A
plan is described in this paragraph if—

(i) The plan administrator has issued
notices of intent to terminate the plan
in a standard termination in accord-
ance with section 4041(a)(2) of ERISA;
and

(ii) The proposed termination date
set forth in the notice of intent to ter-
minate is on or before the UVB valu-
ation date.

(b) Reporting exemption for plans pay-
ing capped variable-rate premium. A plan
that qualifies for the variable-rate pre-
mium cap described in ERISA section
4006(a)(3)(H) is not required to deter-
mine or report its unfunded vested ben-
efits under §4006.4 if it reports that it
qualifies for the cap and pays a vari-
able-rate premium equal to the amount
of the cap.

(c) Participant count date; in general.
Except as provided in paragraphs (d)
and (e) of this section, the participant
count date of a plan for a plan year is
the last day of the prior plan year.

(d) Participant count date; new and
newly-covered plans. The participant
count date of a new plan or a newly-
covered plan for a plan year is the first
day of the plan year. For this purpose,
a new plan’s first plan year begins on
the plan’s effective date.

29 CFR Ch. XL (7-1-09 Edition)
(e) Participant count certain
mergers and spinoffs.

(1) The participant count date of a
plan described in paragraph (e)(2) of
this section for a plan year is the first
day of the plan year.

(2) A plan is described in this para-
graph (e)(2) for a plan year if —

(i) The plan engages in a merger or
spinoff that is not de minimis pursuant
to the regulations under section 414(1)
of the Code (in the case of single-em-
ployer plans) or pursuant to part 4231
of this chapter (in the case of multiem-
ployer plans), as applicable;

(ii) The merger or spinoff is effective
at the beginning of the plan year; and

(iii) The plan is the transferee plan in
the case of a merger or the transferor
plan in the case of a spinoff.

(f) Proration for certain short plan
years. The premium for a plan that has
a short plan year described in this
paragraph (f) is prorated by the number
of months in the short plan year (treat-
ing a part of a month as a month). The
proration applies whether or not the
short plan year ends by the premium
due date for the short plan year. For
purposes of this paragraph (f), there is
a short plan year in the following cir-
cumstances:

(1) New or newly covered plan. A new
plan becomes effective less than one
full year before the beginning of its
second plan year, or a nhewly-covered
plan becomes covered on a date other
than the first day of its plan year. (Ces-
sation of coverage before the end of a
plan year does not give rise to prora-
tion under this section.)

(2) Change in plan year. A plan
amendment changes the plan year, but
only if the plan does not merge into or
consolidate with another plan or other-
wise cease its independent existence ei-
ther during the short plan year or at
the beginning of the full plan year fol-
lowing the short plan year.

(3) Distribution of assets. The plan’s
assets (other than any excess assets)
are distributed pursuant to the plan’s
termination.

(4) Appointment of trustee. The plan is
a single-employer plan, and a plan
trustee is appointed pursuant to sec-
tion 4042 of ERISA.

(g) Alternative premium funding target.
A plan’s alternative premium funding

date;
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target is the vested portion of the
plan’s funding target under ERISA sec-
tion 303(d)(1) that is used to determine
the plan’s minimum contribution
under ERISA section 303 for the pre-
mium payment year, that is, the
amount that would be determined
under ERISA section 303(d)(1) if only
vested benefits were taken into ac-
count. A plan may elect to compute
unfunded vested benefits using the al-
ternative premium funding target in-
stead of the standard premium funding
target described in §4006.4(b)(2), and
may revoke such an election, in ac-
cordance with the provisions of this
paragraph (g). A plan must compute its
unfunded vested benefits using the al-
ternative premium funding target in-
stead of the standard premium funding
target described in §4006.4(b)(2) if an
election under this paragraph (g) to use
the alternative premium funding tar-
get is in effect for the premium pay-
ment year.

(1) An election under this paragraph
(g) to use the alternative premium
funding target for a plan must specify
the first plan year to which it applies
and must be filed by the plan’s vari-
able-rate premium due date for that
plan year. The first plan year to which
the election applies must begin at least
five years after the first plan year to
which a revocation of a prior election
applied. The election will be effective—

(i) For the plan year for which made
and for all plan years that begin less
than five years thereafter, and

(ii) For all succeeding plan years
until the first plan year to which a rev-
ocation of the election applies.

(2) A revocation of an election under
this paragraph (g) to use the alter-
native premium funding target for a
plan must specify the first plan year to
which it applies and must be filed by
the plan’s variable-rate premium due
date for that plan year. The first plan
year to which the revocation applies
must begin at least five years after the
first plan year to which the election
applied.

[61 FR 34016, July 1, 1996, as amended at 62
FR 60428, Nov. 7, 1997; 66 FR 75163, Dec. 1,
2000; 71 FR 31081, June 1, 2005; 73 FR 15075,
Mar. 21, 2008]

§4006.6

§4006.6 Definition of “participant.”

(a) General rule. For purposes of this
part and part 4007 of this chapter, an
individual is considered to be a partici-
pant in a plan on any date if the plan
has benefit liabilities with respect to
the individual on that date.

(b) Loss or distribution of benefit. For
purposes of this section, an individual
is treated as no longer being a partici-
pant—

(1) In the case of an individual with
no vested accrued benefit, after—

(i) The individual incurs a one-year
break in service under the terms of the
plan,

(ii) The individual’s entire ‘‘zero-dol-
lar” vested accrued benefit is deemed
distributed under the terms of the
plan, or

(iii) The individual dies; and

(2) In the case of a living individual
whose accrued benefit is fully or par-
tially vested, or a deceased individual
whose accrued benefit was fully or par-
tially vested at the time of death,
after—

(i) An insurer makes an irrevocable
commitment to pay all benefit liabil-
ities with respect to the individual, or

(ii) All benefit liabilities with respect
to the individual are otherwise distrib-
uted.

(c) Examples. The operation of this
section is illustrated by the following
examples:

Example 1. Participation under a calendar-
year plan begins upon commencement of em-
ployment, and the only benefit provided by
the plan is an accrued benefit (expressed as a
life annuity beginning at age 65) of $30 per
month times full years of service. The plan
credits a ratable portion of a full year of
service for service of at least 1,000 hours but
less than 2,000 hours in a service computa-
tion period that begins on the date when the
participant commences employment and
each anniversary of that date. John and
Mary both commence employment on July 1,
2008. On December 31, 2008 (the participant
count date for the plan’s 2009 premium),
John has credit for 988 hours of service and
Mary has credit for 1,006 hours of service.
For purposes of this section, Mary is consid-
ered to have an accrued benefit, and John is
considered not to have an accrued benefit.
Thus, the plan is considered to have benefit
liabilities with respect to Mary, but not
John, on December 31, 2008; and Mary, but
not John, must be counted as a participant
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for purposes of computing the plan’s 2009 pre-
mium.

Example 2. The plan also provides that a
participant becomes vested five years after
commencing employment and defines a one-
year break in service as a service computa-
tion period in which less than 500 hours of
service is performed. On February 1, 2010,
John has an accrued benefit of $18 per month
beginning at age 65 based on credit for 1,200
hours of service in the service computation
period that began July 1, 2008. However, John
has credit for only 492 hours of service in the
service computation period that began July
1, 2009. On February 1, 2010, John terminates
his employment. On December 31, 2010 (the
participant count date for the 2011 premium),
John has incurred a one-year break in serv-
ice, and thus is not counted as a participant
for purposes of computing the plan’s 2011 pre-
mium.

Example 3. On January 1, 2012, the plan is
amended to provide that if a vested partici-
pant whose accrued benefit has a present
value of $5,000 or less leaves employment, the
benefit will be immediately cashed out. On
December 30, 2013, Jane, who has a vested
benefit with a present value of less than
$5,000, leaves employment. Because of rea-
sonable administrative delay in determining
the amount of the benefit to be paid, the
plan does not pay Jane the value of her ben-
efit until January 9, 2014. Under the provi-
sions of this section, Jane is treated as not
having an accrued benefit on December 31,
2013 (the participant count date for the 2014
premium), because Jane’s benefit is treated
as having been paid on December 30, 2013.
Thus, Jane is not counted as a participant
for purposes of computing the plan’s 2014 pre-
mium.

Example 4. If the plan amendment had in-
stead provided for cashouts as of the first of
the month following termination of employ-
ment, and the plan paid Jane the value of
her benefit on January 1, 2014, Jane would be
treated under the provisions of this section
as having an accrued benefit on December 31,
2013, and would thus be counted as a partici-
pant for purposes of computing the plan’s
2014 premium.

[656 FR 75163, Dec. 1, 2000, as amended at 73
FR 15076, Mar. 21, 2008]

§4006.7 Premium rate for certain ter-
minated single-employer plans.

(a) The premium under this section
(‘“‘termination premium’’) applies to a
DRA 2005 termination described in
§4007.13 of this chapter.

(b) The amount of the premium under
this section that is payable with re-
spect to each applicable 12-month pe-
riod (as described in §4007.13 of this
chapter) is the number of participants

29 CFR Ch. XL (7-1-09 Edition)

in the plan, determined as of the day
before the termination date under sec-
tion 4048 of ERISA, multiplied by the
termination premium rate. In general,
the termination premium rate is $1,250.
However, the termination premium
rate is $2,5600 for an ‘‘eligible plan”’
under section 402(c)(1) of the Pension
Protection Act of 2006 (dealing with
certain plans of commercial passenger
airlines and airline catering services)
while an election under section
402(a)(1) of the Pension Protection Act
of 2006 (dealing with alternative fund-
ing schedules) is in effect for the plan
if the plan terminates during the five-
year period beginning on the first day
of the first applicable plan year (as de-
fined in section 402(c)(2) of that Act)
with respect to the plan, unless the
Secretary of Labor determines that the
plan terminated as a result of extraor-
dinary circumstances such as a ter-
rorist attack or other similar event.

(c) The premium under this section is
in addition to any other premium
under this part.

(d) See §4007.13 of this chapter for
further rules about termination pre-
miums.

[72 FR 71229, Dec. 17, 2007]

PART 4007—PAYMENT OF
PREMIUMS

Sec.

4007.1
4007.2
4007.3
4007.4
4007.5
4007.6
4007.7

Purpose and scope.

Definitions.

Filing requirement; method of filing.

Where to file.

Date of filing.

Computation of time.

Late payment interest charges.

4007.8 Late payment penalty charges.

4007.9 Coverage for guaranteed basic bene-
fits.

4007.10 Recordkeeping; audits; disclosure of
information.

4007.11 Due dates.

4007.12 Liability for single-employer pre-
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4007.13 Premiums for certain terminated
single-employer plans.

APPENDIX TO PART 4007—POLICY GUIDELINES
ON PREMIUM PENALTIES

AUTHORITY: 29 U.S.C.
1306, 1307.

SOURCE: 61 FR 34020, July 1, 1996, unless
otherwise noted.

1302(b)(3), 1303(a),
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